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Comments on Proposed Regulations Relating to
Sections 2, 5 and 7(m) of the Self-Employed Individuals
Tax Retirement Act of 1962

Our comments on the proposed regulations have been

separated into two parts: Part I - General Comments and
Part II - Comments on Specific Provisions.
PART I -

GENERAL COMMENTS

Because of the inter-relationship of the various In
ternal Revenue Code Sections affected by all of the Sections
in the Self- Employed Individuals

Tax Retirement Act of 1962,

it is strongly recommended that none of the proposed regula

tions be made final until regulations pertaining to all sections
of the Act have been issued in proposed form.

PART II - SPECIFIC COMMENTS
1

Section
1.401-8(d)

This subsection provides that if a cus
todial account which has qualified under
Section 401 fails to qualify under such
section for any taxable year, such a cus
todial account will not thereafter be
treated as a separate legal person, and
the funds in such account shall be treated
as made available within the meaning of
Section 402(a)(1) to the employees for
whom they are held.

Proposed Regulation Section 1.401-8(b)
provides that a custodial account shall be
treated as a qualified trust under Section
401 if it meets certain requirements. It
is also provided that a custodial account
may be used in lieu of a trust whether the
plan covers common-law employees, selfemployed individuals or both.
When an actual trust loses its exemption
for a particular taxable year, its funds
are not considered to be constructively re
ceived by the employee-beneficiaries. There
appears to be no reason to distinguish a
custodial account from a trust, for this pur
pose, with respect to employees who have no
vested rights in the funds.
The result provided should follow only in
the case of an owner-employee or with respect
to employees whose interest in the custodial
funds vests upon the occurrence of such an
event.
2

1.401-9(b)(2)

The reference to Proposed Regulation Sec
tion 1.402-1 should be 1.402(a)-1.

3

1.401-9(b)(4)

This subsection provides that a material mod
ification in the terms of an annuity contract
constitutes the issuance of a new contract re
gardless of the manner in which it is made,
with the result that the "new” contract must
be nontransferable.
Examples should be given of modifications
that would be considered material for this
purpose.

4
1.401-10(b)(3)(i)

This subsection provides that an individual
who is a common-law employee is not with
respect to such employment an employee within
the meaning of Section 401(c)(1). It states,
as an example, that a minister who is a common
law employee is not a self-employed individual
with respect to income attributable to such
employment.

This is contrary to the law. Section 401(c)(2)
states that the term earned income means the
net earnings from self-employment as defined
in Section 1402(a) with certain modifications
not applicable to this factual situation.

Section 1402(a) defines net earnings from
self-employment as the gross income derived
by an individual from a ’’trade or business’’
carried on by the individual, etc.
Section 1402(c) defines a ’’trade or business.”
That section, in effect, provides that ser
vices of a minister, rendered as a common-law
employee do qualify as a trade or business
(Section 1402(c)(2)(D).
5

1.401-10(b)(4)

This subsection provides that past service
cannot be taken into account for purposes of
determining the contributions which may be
made on behalf of a self-employed Individual
under a qualified plan.
There appears to be no statutory prohibition
against taking past service into account with
respect to self-employed individuals provided
that past service is also taken into account
with respect to common-law employees.
6

1.401-10(c)(3)(ii)

This subsection provides for the determination
of the amount of earned income when the selfemployed individual is engaged in a trade or
business in which capital is a material income
producing factor.

Regulation Section 1.911-1(a)(5) states that
no general rule can be prescribed defining the
trade or business in which personal services
and capital are material Income producing
factors. In the light of the Importance of
this concept it would be helpful if the regu
lations gave some examples of instances in
which capital was a material income producing
factor.

7
1.401-11(b)(4)

This subsection provides that a self-employed
individual participating in a qualified plan
may not participate in any forefeitures.

In a pension plan which has self-employed in
dividual participants who are not owner
employees there might be no immediate vesting
provisions. In such a case, if there were
any amounts forfeited by a self-employed per
son, must such amounts be used to reduce
contributions for the benefit of common-law
employees?
Section 404(a)(9) provides that in the case
of a plan which provides contributions for
self-employed individuals, the amounts de
ductible with respect to contributions on
behalf of the self-employed individuals
will be determined as if such employees were
the only employees for whom contributions and
benefits are provided for under the, plan.
It would appear that the proposed limitation
on forfeitures would be contrary to the in
tent of this section of the statute.

8
1.401-11(e)(3)

The langua
ge should be changed to read as
follows:

"In lieu of distributing an employee’s
entire interest in a qualified plan as
provided in subparagraph (2) of this para
graph, distribution of such interest may,
if the plan expressly provides, be commenced
no later than the last taxable year described
in such subparagraph (2) and continued ratably
over any of the following periods:”
9

1.401-12(e)(1)

This subsection provides that a plan which
covers an owner-employee must benefit each
employee of the trade or business who has
had the requisite employment (other than an
owner-employee who does not consent to be
covered). It also states that a plan may
not specifically provide for the ineligibility
of an employee who does not consent to be a
participant.
(Presumably, the consent would
be withheld only if he were required to make
contributions himself).
The regulations do not go far enough. The
non-consenting employee cannot expressly be
excluded. But must the plan, therefore, be
abandoned; or can the employer include the

employee regardless of his protest and
contribute on his behalf. A positive
statement is needed.

10
1.401-12 (l)(1)(ii)

Section 401(d)(10) provides that where an
owner-employee (covered by a plan) is also
an owner-employee of another business which
he controls, he must establish a plan in
his controlled business which is as favorable
with respect to contributions and benefits
as the plan under which he is covered in
the first business.
Proposed Regulation
Section 1.401-12(l)(1))(ii)however, pro
vides that in order to be as favorable,
it must be comparable. If one has a pension
plan, the other must have a pension plan.
It cannot have a profit-sharing plan. This
requirement is unwarranted. The comparable
plan idea is taken from Regulation Section
1.381(c)(11) and has no place here. The
terms ”as favorable" and "comparable" are not
akin in this instance. Actually the trouble
started in the statute. Favorable was an
incorrect term. It should have been some
thing like "equal." The regulations are
attempting to correct the language of the
statute by saying only a comparable plan
can be equal as to both contributions and
benefits. It appears that the sense of the
statute is to provide that the result of a
mixture of contributions and benefits under
one plan must be at least as desirable
as the mixture under the other plan. The
ingredients do not have to be the same.

